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llnitrô ^tatru (iïourt of Apprala 

FOR THE SECOND CIRCUIT 


Fedders Corporation, 

Petitioner, 

vs. 

Fzderal Trade Commission, 

Respondent. 

Petition for Review of an Ordkr of the 
Federal Trade Commission 


PETITIONER’S REPLY BRIEF 


POINT I 

Commitsion Counsel Have Failed to Demon- 
strate That, in Essence, Fedders Misrepre- 
sented Anything Other Than the Uniqueness 
of the Reserve Cooling Power Feature. 

Commission counsel repeatedly assert (Commission’s 
Brief, pp. 2, 11, 20) that the Commission found and 
Feddêrs admitted that Fedders’ advertisements, in addi- 
tion to falsely representing that its products were unique 
in that they were the only ones wliich possessed the char- 
acteristic or capability known as “reserve cooling power”, 
made two other separate and distinct false representations, 

namely: 

(a) That Fedders’ air conditioners, as compared 
with all other air conditioners, had a significantiy in- 
creased cooling capacity at high loading conditions; 
and 
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(b) That Fedders had a reasonable basis for con- 
cluding that its air conditioners were unique in i.he 
aforesaid respect. 

On the strength of their assumption that these sepai r ' *. 
representations were made and were false, Commiss.on 
counsel proceed to the conclusion that respondent was 
“found to violate the law in more than one way” (Com- 
mission’s Brief, p. 19). 

But counsel’s assumption is clearly erroneous. First of 
all, as set forth at page 6 of Fedders’ Brief, the Admin- 
istrative Law r Judge specifically found (Appendix 60a) 
that the only representations challenged by the complaint 
“arise from the ‘uniqueness’ claim for Fedders air con- 
ditioners’’, and that “respondent’s advertisements, which 
utilize reserve cooling power, but which do not claim 
uniqueness for this feature, are not challenged in the com- 
plaint.” These findings, among others, were adopted by the 
Commission (Appendix 81a). 

Furthermore, as hereinafter demonstrated, the represen- 
tations admitted by Fedders’ answer to the final complaint 
herein (Answer to Further Amended Complaint, Appendix 
27a-28a) are essentially identical. 

At paragraph 3 of the aforesaid Answer (Appendix 27a) 
Fedders admitted that, by making the statement specif- 
ically set forth in paragraph Six of the complaint; to wit, 

“Reserve Cooling Power—only Fedders has this im- 
portant feature. It’s your assurance of cooling on 
extra hot, extra humid days.” (Appendix 9a) 

Fedders “represented that reserve cooling power is a 
unique feature of Fedders air conditioners.” By stipu- 
lated definition herein (Appendix 28a) “reserve cooling 
power” means “ability to function satisfactorily under con- 
tions of extreme heat and humidity”. Consequently, it is 
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obvious that when Fedders, at paragraph 5 of îts Answer 
to Further Amended Complaint (Appendix 28a) admitted 
that by the use of the very same statement it had repre- 
sented by implication, tbat it had a reasonable basis for 
concluding that “Fedders room air conditioners, compared 
with all other room air conditioners, had a sigmficantly 
superior ability to function satisfactorily under conditions 
of extreme heät and humidity” Fedders was merely saying 
the same thing in slightly different words. It cannot be 
denied that claiming that a particular product, compared 
with all others of its kind, is “significantly superxor” m 
respect to a particular feature is no different from saying 
that it enjoys a unique status with respect to that feature. 
Nor can it be denied that when an. advertiser makes a 
claim of uniqueness or anv other claim, it represents, ipso 
facto, that it has a reasonable basis for making the claim. # 

Moreover, it is plain that Commissioner Dixon, speaking 
for the Commission, did not consider that in this case there 
was a “snperioritv of performance” representation sepa- 
rate from the uniqueness representation, but rather that 
he considered that a uniqueness claim is necessarily, in and 
of itself, a performance claim. 

The Opinion of the Commission states: 

“In claiming that only Fedders’ air conditioning pos- 
sessed RCP, respondent was clearly making a state- 
ment about the performance of its product, namelv 
that this performance was unmatched. What renders 
these false representations material in the eyes of con- 
sumers and no doubt what led respondent to make 
them, was the message they conveyed about the rela- 
tive performance of the product, and not merely tho 
message of ‘uniqueness’ in some disembodied sense'. 
. . .” (Appendix, p. 90a) 


• Indeed, the Commission 

(see Pfizer, Inc., Docket 8819, 


has warmly eapoimed this poeition 
81 FTC 23 (1972)). 
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“5. . . . Uniquenes8 is obviously both an attribute in 
itself and one facet of broader categories of product 
characteristics, such as price, performance, and war- 
ranty terms.” (Appendix, p. 90a, footnote) 

Therefore, having swept away Commission counsel’s red 
herring that the Commission found, and respondent admit- 
ted, that respondent had made three separate false claims, 
let us address ourselves to the real issue presented, 
namely, whether it is true that a uniqueness claim is, in 
and of itself, a performance claim. It is respectfully sub- 
mitted that it is not, and that the Commission clearly 
erred in so holding. 

As a threshold matter it should be noted that Commis- 
sion counsel’s reliance, at page 14 of their Brief, upon FTC 
v. Colgate-Palmolive Co., 380 U.S. 374 (1965), which sup- 
ports the concededly valid proposition that more ti»an one 
misrepresentation may be made in a single advertisement, 
is misplaced. In Colgate-Palmolive the same television 
commercial contained two separate and distinct misrepre- 
sentations; first, that the product was capable of rapidly 
moisturizing sandpaper; and, second, that the shaved sub- 
stance shown in the commercial was actually sandpaper 
whereas in fact it was a plexiglass simulation of sandpaper 
(380 U.S. at pp. 376-77). But the proposition for which 
volgate-Palmolive stands has no application to the case at 
bar, where the question is not whether the same advertise- 
ment can contain two separate and distinct representations, 
but whether, in fact, it does. The difference between sepa- 
rate and independent represenations and a representation 
which is essentially the same as another (though expressed 
slightly differently) or is merely a necessary corollary of 
the other, is obvious. 








POINT II 

Commistion Counsel Do Not Deny the 
Wide Difference in Effect Between FaUely 
Claiming a Performance Characteristic and 
Falsely Asserting the Uniqueness of a 
Validly Claimed Performance Characteristic. 

Commission counsel have not seen fit to challenge Fed- 
ders’ position, discussed at length at pp. 16-19 of Fedders 
Brief, that there is a wide difference, in practical enect as 
well as semantically, between claiming that your product 
has a quality or characteristic which it does not în fact 
possess, and, on the other hand, in respect to a characteris- 
tic which your product undisputably does possess, falsely 
claiming that it is the only product which possesses it; and 
that the difference is so wide that a false performance 
claim is not simply a “variation upon the basic theme” of 
a uniqueness claim but is an offense so distinct, and of suc 
greater gravity, that it cannot be considered as “like or 

related.” 

There is little difïerence between the contending prmci- 
pal briefs on this appeal as to the basic legal principles 
applicable to the permissible scope of Commission orders; 
the dispute lies in the application of those principlcs to the 
nature of Fedders’ misrepresentation and the circum- 
stances surrounding it. Both the Supreme Court and this 
Court have emphasized the necessity, in framing the scope 
of cease and desist orders, of careful analysis of the factual 
background. 

ln William H. Rorer, Inc. v. Federal Trade Commission, 
374 F.2d 622 (2d Cir. 1967), this Court stated at p. 626: 

. . we will not mechanically approve broad 2(a) 
orders—and indeed suggest that careful fashioning of 
the orders best serves the legitimatc interests of all 
concerned . . . 
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In Colgate-Pahnolive, supra, the Supreme Court stated, 
at pp. 384-85: 

“It is important to note the generality of these stand- 
ards of illegality; the proscriptions in $ 5 are flexible, 
‘to be defined with partieularity by the myriad of cases 
from the field of business’ 

Commission counsel, in seeking to justify the breadth of 
the Commission’s order herein, rely heavily upon Rorer, 
supra, Colgate-Palmolive, supra, National Dynamics Cor- 
poration v. Federal Trade Commission, 492 F.2d 1333 (2d 
Cir. 1974); and Firestone Tire and Rubber Co., 481 F.2d 
246 (6th Cir. 1973), cert. denied 414 U.S. 1112 (1973). 
They assert that National Dynamics ‘ s îould be controlling 
in rejecting Fedders’ contentions” (Comraission’s Brief, 
p. 13) and characterize Rorer as a “remarkably similar 
case” (Commission’s Brief, p. 16). However, they fail to 
demonstrate why National Dyvamics should be controlling 
or why Rorer is “remarkably similar”. It is evasive of the 
real question to simply point to the ultimate outcome of 
cases in which this Court upheld Commission orders which 
extended beyond the narrow illegal practices found to have 
existed. Commission counsel have not analyzed the holdings 
of these cases in light of their detailed factual background, 
and, as they should have, compared those facts and hold- 
ings with those of the instant case. Let us proceed to d"> so. 

Colgate-Palmohve, supra, involved television commer- 
cials made by Colgate-Palmolive in which a ‘‘sandpaper 
test” was used to demonstrate that Rapid Shave “out 
shaves them all”. Rapid Shave was applied to what was 
purported to the viewer to be sandpaper and the “sand- 
paper” was shaved. The evidence before the Commission, 
among other things, revealed that the material used was 
not sandpaper but was, in fact, a simulated prop or 
“mock-up” made of plexiglass to which sand was applied. 
The Commission’s order issued against Colgate-Palmolive 
encompassed all use of simulated props in demonstrations 








presented to the public as genuine uniesa^the fact oi; the 
simulation is disclosed in the advertisement. The Supreme 
Court upheld the scope of the Commission’s order. 

Thus, the “basic theme”* of Colgate-Palmolive’s offend- 
ing conduct was the use of an undisclosed simulation (m 
tliat case, it happened to be the use of simulated sandpaper 
used to sell shaving cream). Extendmg the order to oll 
simulations in the sale of any product waa merely an 
extension of tlns basic theme. In the case at bar the tosic 
theme of Fedders’ offending conduct was îts false claim o 
uniqueness (the characteristie to which the tmiqueclaim 
attached happened to be reserve coohng power). Exten - 
ing the proscriptions of the Commission s cease and desist 
order against Fedders to any claim of umqueness of any 
performance characteristic or other attnbute of respond- 
ent’s products would prohibit a wide variety of vanations 
of that basic theme. On the other hand, to enjoxn false 
claims of the performance charactenstics themselves, no 
matter how limited the class, necessarily xntrudes mto an 
area far beyond the basic theme and, consequently, is not 
“reasonably related” to the offending practxce. 

In National Dynamics, supra, the respondent therein 
was charged with violations in connecüon with îtetad- 
vertising of a certain battery addxtive known as VX-6 . 
The evidence before the Commission establxshed that the 
respondent’s test reports adequately substantiated is 
clairns concerning the effectiveness of VX-6 except for the 
claim relating to its durational capacxty, which was un- 
substantiated. Ine Commission’s order encompassed the 
use in advertising of independent laboratory tests of anj 
products unless same have been substantxated by compe- 
tent scientific tests, etc. The Court upheld thc^order as 
being reasonably related to the viôlatxon found to have 
been committed. 

• See discusaion and quotation from Country Tweeds, Inc. v. 
FTC, at pp. 11-12 of Fedders’ Brief. 
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The gravamen of National Dynamics’ illegal activity 
and, accordingly, the “basic theme”, was the use of unsub- 
stantiated laboratory tests. Consequently, the Court held 
that the Commission did not err in extending the scope of 
the order beyond the particular type of test conducted, 
so a to include any unsubstantiated test. It was obviously 
not possible, as it is in the case at bar, to discern the clear 
differonce in nature and effect between the offending mis- 
representations found to have occurred and the other 
potential misrepresentations included in tlie class covered 
by the order. 

In Rorer, supra, wherein the respondent had practiced 
one particular price discrimination scheme, i.e., granting 
greater discounts to its retail drug store chain customers 
than to its independent retail drug store customers, this 
Court sustained a Commission order, i sofar as it affected 
that class of customers, enjoining all forms of price dis- 
crimination. Quite aside from the obvious difficulty of 
distinguishing discounts from other closely interrelated 
forms of price discrimination, it is important to note that 
ia Rorer the Court, in considering Rorer’s opposition to 
the extension of the order beyond tlie specific unlawful 
practice found to have existed, laid critical stress upon the 
fiagrancy of the proven illegal conduct, which it deemed to 
outweigh other favorable factors. The Court pminted out 
that tlie discriminatory scheme, practiced by Rorer for 
eight years, had consistently, throughout those years dis- 
criminated against thousands of independent stores, and 
that millions of dollars worth of products were sold pur- 
suant to the scheme. For reasons set fortli in Fedders’ 
Brief, and further discussed infra, Fedders’ transgressions, 
though not found to be de minimis, cannot, by any reason- 
able standard, be regarded as fiagrant. 

A discussion of Firestone, supra, in which that case was 
distinguished from the case at bar, appears at pp. 19-20 
of Fedders’ Brief. 
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Commis8ion counsel, making reference to the cases cited 
in Fedders’ Brief, argue that they are “wholly inap- 
posite to this case”. As the basis for this argument, they 
assert that the cited cases involved Commission orders 
prohiting misrepresentations “in any matter” (Commis- 
sion’s Brief, p. 18). As will be developed at oral argu- 
ment, this is simply not so. 

Implicit in the opinion of the Commission, and carried 
into Commission counsel’s brief, is the thought that an 
order confined to uniqueness claims would be virtually 
“toothless”. This is evidenced by the following colloquy 
at the hearing before the Commission between Fedders’ 
counsel and Commissioner Dixon (who wrote the Commis- 
sion’s opinion); 

“Commissioner Dixon: What kind of order do you 
wantî 

Mr. Wertheimer: Limited to the area of unique- 
ness. . . . 

Commissioner Dixon: Well, that is just like not draw- 
ing an order. You might as well ask us to dismiss it. 
Mr. Wertheimer: Commissioner, I don’t think so. 
Commissioner Dixon: Why, you can say anything you 
want to without saying unique. ...” (Transcript of 
Hearing Before the Commission, pp. 20-21) 

But, as a matter of common knowledge, uniqueness 
claims are very frequently employed as sales inducements. 
Consequently it is manifest that an order enjoining the as- 
sertion of unsubstantiated uniqueness claims of any kind 
would compel Fedders to “toe the mark” over a broad 
and significant area of advertising combat. 






POINT III 

The CommiMion’s order, and Commission 
counsel’s Brief, deal cavalierly with the 
background factors that must be given 
weight in determining the appropriate scope 
of the order. 

Neither the Commission’s opinion nor Commission coun- 
sel’8 Brief makes any mention of Fedders prior unblem- 
ished record before the Commission. 

Moreover, the opinion does not deal with the relative 
flagra .cy of the offense—it concerns itself only with reach- 
ing the conclusion that “The magnitude of the false adver- 
tieing in this case cannot constitute an affirmative defense 
to the allegations of the Complaint, nor does it give any 
reason to think that an order is not required to remedy 
the violation.” (Appendix 88a). However, despite Com- 
mission counsel’s somewhat disingenuous assertiou to the 
contrarv,* that conclusion is not challenged on this appeal. 
What is challenged is the Commission’s failure, in de- 
termining the appropriate scope of the order, to give 
weight to the fact that the violation was clearly not a 
flagrant one. 

That a violation is not sufficiently insubstantial to justify 
dismissing the complaint obviously does not mean that 
it is necessarily a flagrant violation, and Fedders urges 
that the following facts, among others, demonstrate beyond 
question that its violation was not flagrant: 

(a) The offending advertisements (those claiming 
uniqueness of reserve cooling power) constitute only 173 
out of the 3,109 ads containing reserve cooling power 
claims placed in the sample area during the sample period 

• “The second prong of Fedders attaok on the order apparently 
urgea that an order can issue only if a ‘fiagrant violation exisls 
(Commission counsel ’s Brief, p. 19). 
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—or approximately one out of every sixteen (Appendix 
95a, columns 5D and 7E). The other fifteen made no claim 
of uniqueness, and the Administrative Law Judge con- 
cluded that “there was no ‘carry over’ eflfect on consumers 
from advertisements claiming uniqueness for reserve cool- 
ing power to advertisements merely claiming reserve cool- 
ing power.” (Appendix 60a-61a). 

(b) The Administrative Law Judge also found that “Ex- 
amination of the text of these advertisements [i.e., those 
containing the oflfending claims] discloses that the unique 
[reserve cooling power] claim was featured [i.e., em- 
phasized] in only a minority of the advertisements. ” 
(Finding of Fact 20, Appendix 57a). Even this was an 
understatement, since, as a closer analysis of the ads them- 
selves will indicate, out of the total of 173 ads containing 
unique reserve cooling power claims, that claim was 
featured (i.e., was the only claim made, or was emphasized 
as the featured claim by type, size o:r position in the ad) 
in only 36 instances (Appendix 117a). In this connection, 
Commission counsel, at the footnote to page 21 of their 
Brief, have ehallenged Fedders’ counsel’s use of the word 
“buried” in the following context: 

“In the great majority of instances the unique reserve 
cooling power claim was not featured or otherwise 
einphasized in the ad but was usually ‘buried’ in small 
type among a considerable number of other claims.” 
(Fedders’ Brief, p. 8) 

But the oflfending advertisements (Respondent’s Exhibit 1 
before the Commission, forming part of Item 62, entitled 
“Exhibits-Documentarj’-Respondent” of the Certified List 
of Documents Comprising the Record herein) speak for 
themselves. By way of example, attached hereto, as 
Exhibit A hereof, are copies of all of such ads as appeared 
in the five media of largest circulation in the sample, to 
wit: 



Page of Respond- 
ent’s Exhibit 1 
at which ad copy 
appears 

Name of 
Publication 

Circulation 

Page of Respondent 
Exhibit 1 at which 
circulation appears 

z-22 

Philadelphia 

Inqnirer 

457,000 

z-20 

z-21 

Philadelphia Com- 
munity Newspaper 

239,000 

z-20 

z-39 

Philadelphia 

Tabloid 

239,000 

z-34 

(e), (t). 

St. Petersburg 
Independent 

172,000 

(b) 

(C) 

Tampa Träbune 

170,000 

(b) 


(c) It is undisputed that the challenged advertisements 
in the eample area, in terms of their cost, constituted only 
about seven-tenths of 1% of Respondent’s total advertising 
expenditures and that they were not the dominant theme 
in a broad-based and intensive advertising campaign, such 
as, for instance, the “stops 25% faster” claim in Firestone 
or the sensational “shave the sandpaper” television com- 
mercial which was the subject matter of Colgate-Palmolive. 

If we compare these facts to those of Rorer, where the 
offending conduct was not confined, as here, to a minute part 
of the respondent’s practices in the same general field, but 
was a consistent and uniformly applied discrimination, 
involving millions of dollars worth of goods sold and em- 
ployed over an eight-year period, it is clear that Rorer is 
far from being a “remarkably similar case”. 

Furthermore, it is undisputed (Findings 32,33, Appendix 
62a-63a) that all claims of reserve cooling power were dis- 
continued on December 22, 1971, almost 18 months prior 
to the issuance of the complaint herein, and that as of the 
date of the initial decision (July 15, 1974) they had not 
been resumed. 

Whether or not such discontinuar.ee was voluntary, it did 
take place, and under Country Tweeds, supra, Swamee 
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Paper Corporation v. FTC, 291 F.2d 833 (2d Cir. 1961) 
cert. den. 368 U.S. 987 (1961) and the other cases referred 
to at pages 20-21 of Fedders Brief, the fact that it did take 
place is a relevant factor, pointing, as does the lack of 
flagrancy of the ofïense, toward an order of nioderate 
scope. 

Commission’s counsel emphasize far beyond its real sig- 
nificance a uniqueness claim disseminated by a Fedders 
subsidiary subsequent to the commencement of proceedings 
before the Commission and some two and one-half years 
after respondent had completely discontinued its reserve 
cooling power advertisements. This later claim, made by 
Mueller Climatrol Corp., a wholly-owned sales subsidiary 
of petitioner, was to the effect that the rotary compressor 
incorporated into central air conditioners sold under the 
“Climatrol” label was exclusive; whereas, in fact, all of 
the air conditioners which said subsidiary sells are manu- 
factured by Fedders, which itself markets under the 
“Fedders” label units incorporating the same compressor. 

Quite aside from the fact that this single incident was 
inadvertent, and that steps were promptly taken to rectify 
it (Appendix, pp. 98a-102a), it was damnum absque injuria. 
It could not have resnlted in any competitive injury, since 
if respondent had advertised that the rotary compressor 
was exclusive not to its “Climatrol” brand products alone, 
but (as is the fact) to both its “Climatrol” brand and its 
“Fedders” brand products, it is impossible to discern how 
this truthful claim of dual exclusivity would have drawn 
few customers away from the products of competitive 
manufacturers than did the inaecurate claim of “Climatrol” 
brand sole exclusivity. 

Nor can it be argued that consumers were injured or 
otherwise adversely affected by the inaccuracy, since it ap- 
pears plain that, given the fact of uniqueness of the rotary 
compressors to Fedders, as the manufacturer hereof, it 
could make no difference to the consumer whether he 
bought the unique product under the “Fedders” label or 
under the “Climatro'.” label. 
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Under the circumstances, respondent urges that this in- 
cident, being of trivial significance, should be disregarded. 


POINT IV 

Fedderi failure to heretofore seek to modify 
the order so as to eliminate the necessity of 
objective proof of subjective claims does not 
preclude this Court from granting such re- 
lief, which, as a matter of fundamental jus- 
tice, shouid be granted. 

While Fedders does not quarrel with the general rules 
enunciated in Moog Industries v. FTC, 355 U.S. 411 (1958), 
ünited States v. L.A. Tucker Truck Lines, 344 U.S. 33 
(1952), cited at page 23 of Commission counsel’s Brief, it 
is plain that, as stated in Hormel v. Helvering, 312 U.S. 
552 (1940): 

“There may always be exceptional cases or particular 
circumstances wliich will prompt a reviewing or ap- 
pellate court, where injustice might otlierwise result, 
to consider questions of l&w which were neither 
pressed or passed upon by tlie court or administrative 
agency below. ... 

“Rules of practice and procedure are devised to pro- 
mote the ends of justice, not to defeat them. A rigid 
and undeviating judicially declared practice under 
which courts of review would invariably and under 
all circumstances decline to consider all questions 
which had not previouslv been specifically urged would 
be out of harmony with this policy. Orderly rules of 
procedure do not require sacrifice of the rules of fun- 
damental justice.” (312 U.S. at page 557) 

The Hormel exception is recognized and followed, botli 
in this Circuit (Blier v. XJnited States Lines Company, 286 
F.2d 920, 922 (2d Cir. 1961); Troupe v. Chicago D. & 
0. Bay Tra/nsit Co., 234 F.2d 253, 259 ftn. (2d Cir. 
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1956), and elsewhere, Schenfeld v. Norton Co., 391 F.2d 420, 
424-425 (lOth Cir. 1968). 

In the case at bar the fundamental justice is clear. Were 
the order to stand unmodified, Fedders would be subject 
to a penalty of $10,000 per day for maldng any subjective 
statement as to the air cooling, dehumidification or circu- 
lation capabilities of its air conditioners, because it would 
be obviously unable to furnish “competent scientific, en- 
gineering or other similar objective material” as the “rea- 
sonable basis” for such staternent 

Furthermore, Commission counsel specifically concede, 
at page 25 of their Brief, that “to the extent thet Fedders 
makes claims that are solely subjective for their product, 
there is no need for substantiation.” Such being the case, 
what possible objection is there to modifying the order so 
as to exclude subjective statements from its operationt 
Fedders concedes that in seeking to limit the order to 
“statements objective in nature and capable of objective 
proof” (emphasis added), it went further tlian necessary 
for its protection. 

Commission counsel suggests that the Court should 
“note” that two other litigants have entered into consent 
orders containing the same blanket requirement of objec- 
tive proof to which Fedders objects (Complaint counsel’s 
Brief, page 23 footnote). The best answer to such a sug- 
gestion is Commissioner Dixon’s and Commissioner 
Nye’s following comment in response to a similar sugges- 
tion made by Complaint counsel to the Commission in the 
case at bar: 

“Complaint Counsel: We would also p<oint out 
that the order in this case is very similar to that en- 
tered in the consent agreements with Whiripool and 
Rheem, two cases which grew out of the same adver- 
tising sub8tantiation round as the instant case. 

“Commi88ioner Dixon: I want to say to you that 
that does not impress me any, on quoting something 
back to us on something we took to consent. 
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“In a consent, somebody can agree to jump off a 
Brooklyn Bridge, and that is all right with me. 

• * • 

“Commissioxeb Nye: I coneur fully with Commis- 
sioner Dixon’s statement about consent orders. Until 
the day comes, it is my responsibility to play the 
Devil’s Advocate in reviewing these consent orders, I 
shall continue to let consenting adults do whatever 
they want in consent orders, within reason. But I do 
not like it cited back to me in a case like this, Counsel.” 
(Transcript of Hearing before the Commission, p. 38) 

In short, fundamental justice plus the fact that Com- 
mission counsel, in essence, themselves concede, as they 
must, the validity of Fedders’ position, not only suggest 
but demand that the order exclude from its operation 
claims which are subjective in their nature. 

CONCLUSION 

Thc Final Order ahould be modified *o a» to limit 
its scope in accordance with the suggested revision set 
forth at page 24 of Fedders’ principal Brief, and also 
•o as to make it inapplicable to subjective claims. 

Itespectfully submitted, 

Weisman, Celleb, Spett, 
Modun & Webtheimer 
Attomeys for Respondent 
Fedders Corporation 


Sydney B. Wertheimer 
Jeffrey H. Schneider 
of Counsel 
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